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The pending claims, Claims 1 to 5, 9 to 12, 20, and 22 are rejected under 35 U.S.C. §112, second 
paragraph because, according to the Examiner, the phrase "characterized by" is vague and indefinite. In the 
Advisory Action, the Examiner notes that a suggestion for overcoming this rejection was provided in the 
Office Action of July 15, 2003 wherein the Examiner suggests replacing "characterized" with "has." In 
particular, the Examiner questions in the Office Action, whether the water always has a conductivity and pH 
values as recited in the claim or is it associated with such a conductivity and pH value. The word 
"characterized" is one that is quite familiar to one of ordinary skill in the art as many compounds must be 
characterized according to certain chemical and physical properties. An interpretation of the term 
"characterized" with "association" as suggested by the Examiner is not what one that would be made by one 
of ordinary skill in the art. The standard for §1 12 is not based on the Examiner's interpretation but rather on 
that of the ordinarily skilled artisan. See MPEP 707.07(b) (everything of a personal nature must be 
avoided). One of ordinary skill in the art would find that "characterized" is a positive recitation. Thus, 
while Applicants gratefully acknowledge the suggestion by the Examiner to amend "characterized" to "has," 
Applicants must respectfully traverse this rejection. 

To support the interpretation that would be held by one of ordinary skill in the art, Applicants 
submit herewith several documents demonstrating the use of the term "characterize" by the skilled artisan in 
the same manner as Applicants use the term in the present claims. First, the dictionary entries for 
"characterize" begin to establish the essence of the word and it is quite contrary to the term "association" 
suggested by the Examiner. Indeed, opposite to an association, the term "characterize" means to distinguish 
and describe distinctive qualities and/or traits of a material. Second, a summary of an exemplary textbook in 
chemistry entitled "Reactions and Characterization of Solids" is provided. This summary introduces the 
concept that materials, such as in the present case of structured water, are characterized. This summary goes 
on to note that general physical properties are discussed. This is noteworthy because it is through the 
determination of physical properties that materials are characterized. Finally, an International Union of Pure 
and Applied Chemistry (aka IUPAC) project information from the Inorganic Chemistry Division of the 
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Physical and Biophysical Chemistry Division is provided. The title is "Standardization of methods for the 
characterization of inorganic membranes." The first objective is to indicate the physical and physico- 
chemical techniques for the characterization. S econd, the object i s to determine the properties. T his i s 
similar to the structured water in the present invention. 

The physical properties of structured water that are of particular importance in the present invention 
are pH and conductivity values. Thus, these values are provided to distinguish the structured water and the 
term "characterized" as it is used in the present claims is fully understood by one of ordinary skill in the art. 
Further, the reference cited by the Examiner, namely U.S. Patent No. 6,139,855, uses the term 
"characterized" in a very similar manner to the present invention. The standards and rules of patentability 
are to be applied in a uniform manner. MPEP 706. Moreover, Applicants submit herewith a copy of the 
dictionary definition of the word "has" which means "to be identified or distinguished by; possess the 
characteristic of ... " p. 650. Therefore, Applicants firmly assert that the use of "characterized" in the 
present claims is fully understood by one of ordinary skill in the art and respectfully request that this 
rejection be withdrawn. 

The pending claims of the present invention are again rejected for being obvious in view of Cioca et 

al. (U.S. Patent No. 6.139,855: hereinafter "the '855 reference") and Beerse et al. (US. Patent No. 

6,217.887) . A ccording t o t he E xaminer, C laim 2 2 d irected t o a m ethod o f p reserving a c omposition b y 

adding structured water of Claim 1 is evidence that structured water of the '855 reference can also be 

added to a composition to preserve. Applicants respectfully traverse because the structured water of Claim 1 

in the present invention, as amended, is not the structured water of the '855 reference. The structured water 

of the '855 reference is not made from the same feed water of the present invention, and consequently, does 

not contain within its cluster structures, the active in the '855 compositions. Thus, the present invention is 

not taught or. suggested by the '855 reference. The structured water of Claim 1 as it was previously 

explained in Applicants' Response of June 4, 2003 is distinguishable from the structured water of the '855 

reference. A review of the '855 reference reveals the distinct differences between it and the present 

invention. Specifically, in Claim 1 the '855 invention is described as follows. 

1. A . . . composition containing a structured water component comprising a combination of I and 
S water, wherein I water is characterized by a conductivity of about 500-3000 (J.S and pH of 
about 2.0-3.0; S water is characterized by a conductivity of about 600-2500 jxS, and a pH of 
about 10-12, each resulting from starting water with jiS/cm of about 250-450, and a pH of about 
7-7.5. 

The '855 reference fails to teach or suggest incorporating the active in the cluster structure of the I 
and S water. Rather, there is only mention of the active added to I and S water. Recall that I and S water is 
formed from treated feed water. The present invention is the surprising discover that an active can be added 
to feed water and upon treatment is incorporated in the I and S water. See also, Example II, at column 5, 
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lines 36 to 37, "[c]affeine is added at a level to a series of different vehicles. In the present invention, the 
antimicrobial i s a dded t o feed w ater torn ake s tructured w ater. T he a ntimicrobial i s added to deionized 
water with a particular cluster structure stabilizing ionic component. This is likewise not disclosed by the 
'855 reference. In the present specification, the feed water for cluster stabilization in the present invention 
is provided at page 7, lines 16 to 25. The feed water for cluster stabilization in the present invention has a 
pH of about 6.0 to 6.4 and a C (nS/cm) of about 470 to 520. This is in contrast with the '855 starting water 
which is taught in Claim 1 of the '855 reference as having a pH of about 7 to 7.5 and 250 to 450 nS/cm. 

The structured water of the present invention, as amended, is distinguishable from the '855 
structured water in two ways. First, as a result of making structured water from a combination of feed water 
and the antimicrobial agents, the antimicrobial agents are incorporated in the cluster structures of the 
structured water. And second, the feed water of the present invention is different than the '855 starting 
water. Thus, the '855 reference fails to teach or suggest structured water having the antimicrobial 
incorporated within its cluster structures as it is in the present invention. 

The cited prior art reference, namely the '855 reference, fails to teach or suggest the identical 
subject matter of the present invention because it fails to teach or suggest the incorporation of its actives 
within the cluster structure of the structured water and because it fails to teach or suggest the feed water of 
the present invention. The combination of structured water and active agents in a composition is different 
than the incorporation of antimicrobial agents within the cluster structure of structured water, and therefore, 
a prima facie case of obviousness has not been made. In rejecting claims under 35 U.S.C. §103, the 
Examiner bears the initial burden of presenting a prima facie case of obviousness. In re Rijckaert, 28 
USPQ2d 1955, 1956 (CAFC 1993) (citing In re Oetiker, 977 F.2d 1443, 1445, 24 USPQ2d 1443, 1444 (Fed. 
Cir. 1992). Only if that burden is met, does the burden of coming forward with evidence or argument shift to 
the applicant. Id. "A prima facie case of obviousness is established when the teachings from the prior art 
itself would appear to have suggested the claimed subject matter to a person of ordinary skill in the art." Id., 
(citing In re Bell , 991 F.2d 781, 782, 26 USPQ2d 1529, 1531 (Fed. Cir. 1993) (quoting In re Rinehart, 531 
F.2d 1048, 1051, 189 USPQ 143, 147 (CCPA 1976)). Since a prima facie case of obviousness has not been 
made, for reasons which are discussed above, the burden of coming forward with evidence or data regarding 
inherent properties has not shifted to Applicants. 

The Examiner finds also that Applicants' arguments are mere statements and not evidence. 
Previously, Applicant argued as they do herein that "two antimicrobial agents are incorporated within the 
cluster structure of structured water. As a result, the silver ions do not precipitate out of the structured water 
of the present invention. This serves as evidence of the difference between the present invention and the 
mere addition of silver salts [sic] to structured water." Applicants assert that this is not a mere statement but 
rather is supported by the present specification at page 12, lines 18 to 20. "When the silver ions and 
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potassium sorbate are present within the cluster structure of structured water, the antimicrobial structured 
water is stable and does not succumb to the threat of instability. . . " Further, at page 2, lines 3 to 7, the 
instability of silver ions is discussed. In particular, it is noted that after time, stability efforts fail and "silver 
particles still settle out. . . . Other alternatives to colloidal silver [ ] have been proposed to avoid the stability 
problems associated with the monovalent silver ions. ..." Thus, Applicants' argument regarding the lack 
of precipitation of silver ions out of the cluster structures of structured water are statements fully supported 
by the present specification. 

The other combination of references cited against the present invention is Cioca et al. and Stroud et 
ah, however, the same situation arises when making this combination as does with the previous combination 
of cited references. Therefore, because the combination of Cioca et al. and Stroud et al. fails to remedy the 
defect of Cioca et al, the primary reference, Applicants assert that this combination of references also fails to 
render the present invention obvious. In the '855 reference, the only teaching or suggestion with respect to 
the combination of structured water and biological actives is as separate entities. Further, there is no 
teaching or suggestion in the ' 855 reference of the feed water having the pH of about 6.0 to 6.4 and a 
conductivity of about 4 70 to 5 20, and treating both the antimicrobial and the specific feed water of the 
present invention to integrate the antimicrobial in the cluster structure of the structured water. Therefore, 
the '855 reference in combination with any other reference that fails to remedy this defect will not render the 
present invention obvious and a prima facie case of obviousness has not been made. As the claims of the 
present application are believed to be in condition for allowance, issuance of a Notice of Allowance is 
respectfully solicited. 



Respectfully submitted, 





Dorene M. Price (Reg. No. 43,018) 
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